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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends Section 39.13 of Part 39 of the 
FAR as follows:

PART 39— AIRWORTHINESS 
DIRECTIVES

1. The authority citation for Part 39 
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); 14 CFR 11.89.
§ 39.19 [Amended]

2. By adding the following new AD:
Societe Nationale Industrielle Aerospatiale: 

Applies to all Model AS 332C and L 
helicopters certificated in all categories.

Compliance is required as indicated, unless 
already accomplished.

To prevent loss of the AC electrical 
generation system, accomplish the following:

(a) Within the next 50 hours’ time in service 
or the next 30 days after the effective date of 
this AD, inspect the electrical cable bundles 
connecting each AC generator to its 
regulating card in accordance with the 
instructions given in paragraph BBA of 
Aerospatiale Telex Service No. 05.12, 
transmitted by Aerospatials Telex No. 10084, 
dated January 16,1987.

(b) The aircraft can be returned to 
operational service if the insulation values 
measured are greater than 2 megohms.

(c) If the insulation values measured are 
less than 2 megohms, the installation is to be 
modified in accordance with the instructions 
given in Aerospatiale AS 332 Service Bulletin 
No. 24.10, paragraph 2, “Accomplishment 
Instructions.”

(d) Within 400 hours’ time in service 
following the inspection or before December
31.1987, whichever occurs first, modify the 
aircraft in accordance with the instructions 
given in AS 332 Service Bulletin No. 24.10, 
paragraph 2, “Accomplishment Instructions.”

(e) An alternate means of compliance 
which provides an equivalent level of safety 
may be used if approved by the Manager, 
Aircraft Certification Division, Federal 
Aviation Administration, Fort Worth, Texas 
76193-0100.

This amendment becomes effective 
November 12,1987.

Issued in Fort Worth, Texas, on September
25.1987.
Don P. Watson,
Acting Director, Southwest Region.
[FR Doc. 87-23942 Filed 10-15-87; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 87-ASO-11]

Alteration of Transition Area, Venice,
FL

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment increases 
the size of the Venice, Florida, transition 
area to accommodate instrument flight 
rules (IFR) operations at the Venice 
Municipal Airport. This action lowers 
the base of controlled airspace from 
1200 feet to 700 feet above the surface in 
the vicinity of the airport. An instrument 
approach procedure predicated on the 
Venice non-directional radio beacon 
(RBN) has been developed to serve the 
airport and additional controlled 
airspace is required for the protection of 
IFR aeronautical activities.
EFFECTIVE DATE: 0901 UTC, November 6, 
1987.
FOR FURTHER INFORMATION CONTACT: 
Walter H. Wulff, Airspace Section, 
Airspace and Procedures Branch, Air 
Traffic Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Ceorgia 30320; telephone: (404) 763-7646. 
SUPPLEMENTARY INFORMATION:

History
On July 2,1987, the FAA proposed to 

amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by 
increasing the size of the Venice,
Florida, transition area to accommodate 
instrument flight rules (IFR) operations 
at the Venice Municipal Airport. This 
action will provide additional controlled 
airspace for aircraft executing a new 
instrument approach procedure to the 
Venice Municipal Airport (FR 26023).

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. This amendment is the 
same as that proposed in the notice. 
Section 71.181 of Part 71 of the Federal 
Aviation Regulations was republished in 
FAA Handbook 7400.6C dated January 
2,1987.

The Rule
This amendment to Part 71 of the 

Federal Aviation Regulations alters the 
Venice, Florida, transition area to 
accommodate IFR aeronautical 
operations in the vicinity of the Venice 
Municipal Airport.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which

frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore, (1) is not a "major 
rule” under Executive Order 12291; (2) is 
not a "significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Transition area.

Adoption of the Amendment

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended, as follows:

PART 71— [AMENDED]

1. The authority citation for Part 71 
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Public Law 97-449, January 12,
1983); [14 CFR 11.69]; 49 CFR 1.47.

§71.181 [Amended]
2. By amending § 71.181 as follows:

Venice, Florida [Revised]
Venice, Florida

That airspace extending upward from 700 
feet above the surface within a 6.5.-mile 
radius of Venice Municipal Airport (Lat. 
27°04'30" N., Long. 82o25'00'' W.); within 3 
miles each side of the 137° bearing from the 
Venice RBN (Lat. 27,,03'38" N., Long. 82°25'47" 
W.) extending from the 6.5 mile radius area to 
8.5 miles of the RBN.

Issued in East Point, Georgia, on October 1, 
1987.
William D. Wood,
Acting Manager, Air Traffic Division, 
Southern Region.
[FR Doc. 87-23943 Filed 10-15-87; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 25407; Arndt No. 1358]

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.
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SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPfc) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 
d a t e s : E ffectiv e: An effective date for 
each SIAP is specified in the 
amendatory provisions.

Incorporation  b y  referen ce; Approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982, 
a d d r e s s e s : Availability of matters 
incorporated by reference in the 
amendment is as follows:
For Examination

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW„
Washington, DC 20591;

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or

3. The Flight Inspection Field Office 
which originated the SLAP.
For Purchase

Individual SIAP copies may be 
obtained from:

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue, SW„
Washington, DC 20591; or 

2; The FAA Regional Office of the 
region in which the affected airport is 
located

By Subscription
Copies of all SIAPs, mailed once 

every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office,
Washington, DC 20402. 
f o r  f u r t h e r  in f o r m a tio n  c o n t a c t : 
Donald K. Funai, Flight Procedures 
Standards Branch (AFS-230), Air 
Transportation Division, Office of Flight 
Standards, Federal Aviation 
Administration, 800 Independence 
Avenue, SW„ Washington, DC 20591; 
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This 
amendment to Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) 
prescribes new, amended, suspended, or

revoked Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SLAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR Part 51, and § 97.20 
of the Federal Aviation Regulations 
(FARs). The applicable FAA Forms are 
identified as FAA Forms 8260-3,8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above.

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SLAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
document is unnecessary. Hie 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.

This amendment to Part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliances 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided.

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPs criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
is unnecessary, impracticable, and 
contrary to the public interest and, when 
applicable, that good cause exists for

making some SIAPs effective in less 
than 30 days.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore— (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
F R 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 97

Approaches, Standard instrument, 
Incorporation by reference.

Issued in Washington, DC, on October 2, 
1987.
Robert L. Goodrich,
Director o f Flight Standards.

Adoption of The Amendment

Accordingly, pursuant to the authority 
delegated to me. Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.M.T. on the dates 
specified, as follows:

PART 97— [AMENDED]

1. Hie authority citation for Part 97 
continues to read as follows:

Authority: 49 U.S.C. 1348,1354(a), 1421, and 
1510; 49 U.S.C. 106(g) (revised, Pub. L. 97-449, 
January 12,1983; and 14 CFR 11.49(b)(2)).

§§ 97.23, 97.25,97.27, 97.29, 97.31, 97.33 and 
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR orTACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§ 97.27NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows:
. . . Effective January 14,1988
Point Hope, AK—Point Hope, NDB RWY1, 

Amdt. 1
Point Hope, AK—Point Hope, NDB RWY 19, 

Amdt. 1
Umiat, AK—Umiat, NDB RWY 23, Orig.
Umiat, AK—Umiat, NDB-A, Amdt. 3 
Umiat, AK—Umiat, NDB-B, Amdt. 2 

Cancelled
Umiat, AK—Umiat, NDB-C, Orig., Cancelled
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Chico, CA—Chico, ILS RWY 13L, Arndt. 6 
Chino, CA—Chino, VOR-B, Amdt. 2 
Chino, CA—Chino, ILS RWY 26, Amdt. 4 
Pohnpei Island Federated States of 

Micronesia, Pohnpei Inti, NDB/DME RWY 
9, Amdt. 2

Upland, CA—Cable, VOR RWY 6, Amdt. 5 
Savannah, GA—Savannah International, 

RNAV RWY 27, Amdt. 5, Cancelled 
Lihue, HI—Lihue, VOR/DME or TACAN 

RWY 35, Amdt. 5
Worcester, MA—Worcester Muni, NDB RWY 

11, Amdt. 16
Worcester, MA—Worcester Muni, NDB RWY 

29, Amdt. 8
Worcester, MA—Worcester Muni, ILS RWY 

11, Amdt. 17
Syracuse, NY—Syracuse Hancock Inti, ILS 

RWY 10, Amdt. 5
The Dalles, OR—The Dalles Muni, VOR/

DME A, Amdt. 3
Hartsville, SC—Hartsville Muni, NDB RWY 

20, Amdt. 3
Brigham City, UT—Brigham City, NDB RWY 

34, Amdt. 5
Logan, UT—Logan-Cache, VOR-A, Amdt. 6 
Ogden, UT—Ogden Muni, VOR RWY 7,

Amdt. 5
Ogden, UT—Ogden Muni, RNAV RWY 7, 

Amdt. 1, Cancelled
Ogden, UT—Ogden Muni, RNAV RWY 3,

Orig.
Saint George, UT—Saint George Muni, VOR/ 

DME RWY 34, Amdt. 2 
Saint George, UT—Saint George Muni, VOR- 

C, Amdt. 2
Saint George, UT—Saint George Muni, VOR- 

B, Amdt. 2
Salt Lake City, UT—Salt Lake City Inti, VOR 

or TACAN RWY 16L, Amdt. 9 
Salt Lake City, UT—Salt Lake City Inti, VOR 

or TACAN RWY 16R, Amdt. 21 
Salt Lake City, UT—Salt Lake City Inti, ELS 

RWY 34L, Amdt. 37
Salt Lake City, UT—Salt Lake City Inti, ILS/ 

DME RWY 16R, Amdt. 3 
Grantsburg, WI—Grantsburg Muni, VOR-A, 

Amdt. 1, Cancelled
Grantsburg, WI—Grantsburg Muni, VOR-A, 

Orig.
Siren, WI—Burnett Comity, VOR RWY 5, 

Orig.

. . . Effective December 17,1987
Ft. Huachuca-Sierra Vista, AZ—Libby AAF/ 

Sierra Vista Muni, VOR RWY 26, Amdt. 1 
Ft. Huachuca-Sierra Vista, AZ—Libby AAF/ 

Sierra Vista Muni, NDB RWY 26, Amdt. 1 
Ft. Huachuca-Sierra Vista, AZ—Libby AAF/ 

Sierra Vista Muni, LOC RWY 26, Amdt. 1 
Ft. Huachuca-Sierra Vista, AZ—Libby AAF/ 

Sierra Vista Muni, RADAR-1, Amdt. 3 
Naples, FL—Naples Muni, VOR RWY 22, 

Amdt. 4
Atlanta, GA—DeKalb-Peachtree, ILS RWY 

20L, Amdt. 6
Madison, GA—Madison Muni, VOR/DME-A, 

Amdt. 6
Montezuma, GA—Dr. C P Savage Sr., NDB 

RWY 18, Amdt. 1
Mattoon-Charleston, IL—Coles County 

Memorial, VOR RWY 6, Amdt. 12 
Mattoon-Charleston, IL—Coles County 

Memorial, VOR RWY 24, Amdt. 10 
Charlotte, NC—Charlotte/Douglas Inti, VOR 

PWY 36L, Amdt. 4

Charlotte, NC—Charlotte/Douglas Inti, VOR/ 
DME RWY 18L, Amdt. 5 

Charlotte, NC—Charlotte/Douglas Inti, VOR/ 
DME RWY 18R, Amdt. 5 

Allendale, SC—Allendale Comity, VOR-A, 
Amdt. 4

. . . Effective November 19,1987
Cleveland, OH—Cleveland-Hopkins Inti,

NDB RWY 5L, Amdt. 1 
Cleveland, OH—Cleveland-Hopkins Inti,

NDB RWY 5R, Amdt. 2 
Cleveland, OH—Cleveland-Hopkins Inti,

NDB RWY 23L, Amdt. 3 
Cleveland, OH—Cleveland-Hopkins Inti,

NDB RWY 23R, Amdt. 3 
Cleveland, OH—Cleveland-Hopkins Inti, ILS 

RWY 5R. Amdt. 12
Cleveland, OH—Cleveland-Hopkins Inti, ILS 

RWY 23L, Amdt. 12
Cleveland, OH—Cleveland-Hopkins Inti, ILS 

RWY 28R, Amdt. 18
Cleveland, OH—Cleveland-Hopkins Inti, 

RADAR-1, Amdt. 29
Cleveland, OH—Cleveland-Hopkins Inti, 

RNAV RWY 10L, Amdt. 9 
Cleveland, OH—Cleveland-Hopkins Inti, 

RNAV RWY 18, Amdt. 9 
Cleveland, OH—Cleveland-Hopkins Inti, 

RNAV RWY 36, Amdt. 9

. . . Effective October 22,1987
Tucson, AZ—Tucson International, LOC/

DME BC RWY 29R, Amdt. 6 
Miami, FL—Miami Inti, LOC RWY 30, Amdt.

4
Miami, FL—Miami Inti, ILS RWY 12, Amdt. 1 
Plymouth, MA—Plymouth Muni, NDB RWY 6, 

Amdt. 8, Cancelled
St. Louis, MO—Lambert/St. Louis Inti, LDA/ 

DME RWY 30L, Orig.
St. Louis, MO—Lambert/St Louis Inti, ILS 

RWY 30R, Amdt. 5
St. Louis, MO—Lambert/St. Louis Inti, RNAV 

RWY 30R, Amdt. 2
Winnemucaa, NV—Winnemucca Muni, 

VOR/DME RWY 14, Orig.
Salt Lake City, UT—Salt Lake City Inti, ILS 

RWY 16L, Amdt. 8
. . . Effective September 25,1987
Talkeetna, AK—Talkeetna, VOR/DME RWY 

36, Amdt. 1

. . . Effective September 24,1987
Harrisburg, PA—Capital City, ILS RWY 8, 

Amdt. 9
Lancaster, PA—Lancaster, VOR RWY 31, 

Amdt. 14
Lancaster, PA—Lancaster, VOR/DME RWY 

28, Amdt. 6
Lancaster, PA—Lancaster, VOR/DME RWY 

31, Amdt. 2
Lancaster, PA—Lancaster, ILS RWY 8, Amdt. 

12
Latrobe, PA—Westmoreland County, RNAV 

RWY 5, Amdt. 1
Middletown, PA—Harrisburg Inti Arpt- 

Olmsted Fid, ILS RWY 31, Amdt. 4 
Wise, VA—Lonesome Pine, RNAV RWY 24,' 

Amdt. 2
The FAA published an Amendment in 

Docket No. 25369, Amdt. No. 1356 to Part 
97 of the Federal Aviation Regulations

(VOL 52 FR No. 179 Page 34902; dated 
Wednesday, September 16,1987) under 
§ 97.27 effective October 22,1987, which 
is hereby amended as follows:
Kosrae Island Federated States of 

Micronesia, KOSRAE. NDB/DME-A Orig. 
Change effective date to 19 Nov 1987.
The FAA published an Amendment in 

Docket No. 25369, Amdt. No. 1356 to Part 
97 of the Federal Aviation Regulations 
(VOL 52 FR No. 179 Page 34902; dated 
Wednesday, September 16,1987) under 
§ 97.25 effective October 22,1987, which 
is hereby amended as follows:
Laurel/Hattiesburg, MS—Pine Belt Regional 

LOC BC RWY 36 Orig. Should Read: 
Laurel/Hattiesburg, MS—Pine Belt Regional 

LOC BC RWY 36 Orig., Cancelled.
[FR Doc. 87-23684 Filed 10-15-87; 8:45 am] 
BILLING CODE 49KM3-M

SECURITIES AND EXCHANGE 
COMMISSION

17 CFR 276

[Rel. No. IA-1092]

Applicability of the Investment 
Advisers Act to Financial Planners, 
Pension Consultants, and Other 
Persons Who Provide Investment 
Advisory Services as a Component of 
Other Financial Services

a c t io n : Statement of staff interpretive 
position.

SUMMARY: The Commission is publishing 
the views of the staff of the Division of 
Investment Management on the 
applicability of the Investment Advisers 
Act of 1940 to financial planners and 
other persons who provide investment 
advice as a component of other financial 
services. The views expressed in this 
statement were developed jointly by 
Division staff and the North American 
Securities. Administrators Association, 
Inc. (“NASAA”) to update Investment 
Adivsers Act Release No. 770 and 
provide uniform interpretations of the 
application of federal and state adviser 
laws to financial planners and other 
persons. The revised statement clarifies, 
among other things, the “business” 
element of the definition of investment 
adviser.
FOR FURTHER INFORMATION CONTACT:
A. Thomas Smith III, Attorney, (202) 
272-2030 Office of the Chief Counsel, 
Division of Investment Management, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549.
SUPPLEMENTARY INFORMATION: Since the 
Commission published Investment
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Advisers Act Rel. No. 770 (Aug. 13,1981) 
(“IA-770”), the Commission and 
NASAA have worked together to 
promote more uniform regulation of 
investment advisers under federal and 
state securities laws. At the federal 
level, advisers are regulated under the 
Investment Advisers Act of 1940 
(“Advisers Act”). Approximately 40 
states regulate the activities of advisers 
under state adviser laws that typically 
are substantially similar to the Advisers 
Act. The staff of the Division and the 
NASAA Financial Planner/Investment 
Advisers Committee jointly developed 
the views stated in this release to 
provide uniform interpretations about 
the applicability of federal and state 
adviser laws to the activities of financial 
planners and other persons. While the 
views being published are based 
substantially on IA-770, this release 
revises IA-770 in some respects. 
Specifically, the revised release 
provides additional guidance on the 
fiduciary responsibilities of advisers, 
clarifies the “business” element of the 
definition of investment adviser, and 
supplements the views contained in IA- 
770 by references to interpretive letters 
issued by the Division since IA-770 was 
published.

I. Background

Financial planning typically involves 
providing a variety of services, 
principally advisory in nature, to 
individuals or families regarding the 
management of their financial resources 
based upon an analysis of individual 
client needs. Generally, financial 
planning services involve preparing a 
financial program for a client based on 
the client's financial circumstances and 
objectives. This information normally 
would cover present and anticipated 
assets and liabilities, including 
insurance, savings, investments, and 
anticipated retirement or other 
employee benefits. The program 
developed for the client usually includes 
general recommendations for a course of 
activity, or specific actions, to be taken 
by the client. For example, 
recommendations may be made that the 
client obtain insurance or revise existing 
coverage, establish an individual 
retirement account, increase or decrease 
funds held in savings accounts, or invest 
funds in securities. A financial planner 
may develop tax or estate plans for 
clients or refer clients to an accountant 
or attorney for these services.

The provider of such financial 
planning services in most cases assists 
the client in implementing the 
recommended program by, among other 
things, making specific

recommendations to carry out the 
general recommendations of the 
program, or be selling the client 
insurance products, securities, or other 
investments. The financial planner may 
also review the client’s program 
periodically and recommend revisions. 
Persons providing such financial 
planning services use various 
compensation arrangements. Some 
financial planners charge clients an 
overall fee for developing an individual 
client program while others charge 
clients an hourly fee. In some instances 
financial planners are compensated, in 
whole or in part, by commissions on the 
sale to the client of insurance products, 
interests in real estate, securities (such 
as common stocks, bonds, limited 
partnership interests, and mutual funds), 
or other investments.

A second common form of service 
relating to financial matters is provided 
by "pension consultants” who typically 
offer, in addition to administrative 
services, a variety of advisory services 
to employee benefit plans and their 
fiduciaries based upon an analysis of 
the needs of the plan. These advisory 
services may include advice as to the 
types of funding media available to 
provide plan benefits, general 
recommendations as to what portion of 
plan assets should be invested in 
various investment media, including 
securities, and, in some cases, 
recommendations regarding investment 
in specific securities or other 
investments. Pension consultants may 
also assist plan fiduciaries in 
determining plan investment objectives 
and policies and in designing funding 
media for the plan. They may also 
provide general or specific advice to 
plan fiduciaries as to the selection or 
retention of persons to manage the 
assets of the plan.1. Persons providing 
these services to plans are customarily 
compensated for their services through 
fees paid by the plan, its sponsor, or 
other persons; by means of sales 
commissions oh the sale of insurance 
products or investments to the plan; or 
through a combination of fees and 
commissions.

Another form of financial advisory 
service is that provided by persons 
offering a variety of financially related

* The authority to manage all or a portion of a 
plan's assets often is delegated to a person who 
qualifies as an “investment manager” under the 
Employee Retirement Income Security Act of 1974 
{29 U.S.C. 1001 et aeq.]. Under that statute, which is 
applicable to private sector pension and welfare 
benefit plans, an “investment manager" must be a 
registered investment adviser under the Advisers 
Act, a bank as defined in the Advisers Act, or an 
insurance company that is qualified to perform 
services as an investment manager under the laws 
of more than one State.

services to entertainers or athletes 
based upon the needs of the individual 
client. Such persons, who often use the 
designation “sports representative” or 
“entertainment representative,” offer a 
number of services to clients, including 
the negotiation of employment contracts 
and development of promotional 
opportunities for the client, as well as 
advisory services related to 
investments, tax planning, or budget and 
money management. Some persons 
providing these services to clients may 
assume discretion over all or a portion 
of a client’s funds by collecting income, 
paying bills, and making investments for 
the client. Sports or entertainment 
representatives are customarily 
compensated for their services primarily 
through fees charged for negotiation of 
employment contracts but may also 
receive compensation in the form of 
fixed charges or hourly fees for other 
services provided, including investment 
advisory services.

There are other persons who, while 
not falling precisely into one of the 
foregoing categories, provide financial 
advisory services. As discussed below, 
financial planners, pension consultants, 
sports or entertainment representatives 
or other persons providing financial 
advisory services, may be investment 
advisers within the meaning of the 
Advisers Act, state adviser laws, or 
both.

II. Status as an Investment Adviser 

A. D efinition  o f  Investm ent A dviser

Section 202(a)(ll) of the Advisers Act 
defines the term “Investment adviser” to 
mean:

* * * any person who, for compensation, 
engages in the business of advising others, 
either directly or through publications or 
writings, as to the value of securities or as to 
the advisability of investing in, purchasing, or 
selling securities, or who, for compensation 
and as part of a regular business, issues or 
promulgates analyses or reports concerning 
securities * * *.

Whether a person providing 
financially related services of the type 
discussed in this release is an 
investment adviser within the meaning 
of the Advisers Act depends upon all 
the relevant facts and circumstances. As 
a general matter, if the activities of any 
person providing integrated advisory 
services satisfy the elements of the 
definition, the person would be an 
investment adviser within the meaning 
of the Advisers Act, unless entitled to 
rely on one of the exclusions from the 
definition of investment adviser in
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clauses (A) to (F) of section 202(a)(ll).2 
A determination as to whether a person 
providing financial planning, pension 
consulting, or other integrated advisory 
services is an investment adviser will 
depend upon whether such person: (1) 
Provides advice, or issues reports or 
analyses, regarding securities; (2) is in 
the business of providing such services; 
and (3) provides such services for 
compensation. These three elements are 
discussed below.

1. A dvice o r  A n alyses Concerning 
S ecu rities

It would seem apparent that a person 
who gives advice or makes 
recommendations or issues reports or 
analyses with respect to specific 
securities is an investment adviser 
under section 202(a)(ll), assuming the 
other elements of the definition of 
investment adviser are met, i.e., that 
such services are performed as a part of 
a business and for compensation. 
However, it has been asked on a 
number of occasions whether advice, 
recommendations, or reports that do not 
pertain to specific securities satisfy this 
element of the definition. The staff 
believes that a person who provides 
advice, or issues or promulgates reports 
or analyses, which concern securities, 
but which do not relate to specific 
securities, generally is an investment 
adviser under section 202(a)(ll), 
assuming the services are performed as 
part of a business 3 and for 
compensation. The staff has interpreted 
the definition of investment adviser to 
include persons who advise clients 
concerning the relative advantages and 
disadvantages of investing in securities 
in general as compared to other 
investments.4 A person who, in the 
course of developing a financial program 
for a client, advises a client as to the 
desirability of investing in, purchasing 
or selling securities, as opposed to, or in 
relation to, any non-securities 
investment or financial vehicle would 
also be “advising” others within the 
meaning of section 202(a)(ll).5

8 S ee discussion of section 202(a)(ll) (A) to (F) in 
section UB, infra.

3 In this regard, as discussed in detail below, it is 
the staff’s view that a person who gives advice or 
prepares analyses concerning securities generally 
may, nevertheless, not be “in the business” of doing 
so and, therefore, will not be considered an 
"investment adviser” as that term is used in section 
202(a)(ll).

4 See, e. g., R ichard K. M ay (pub. avail. Dec. 11, 
1979).

3 See. e. g., Thomas B eard  (pub. avail. May 8, 
1975); Sinclair-deM arinis Inc. (pub. avail. May 1, 
1981).

Similarly, a person who advises 
employee benefit plans on funding plan 
benefits by investing in, purchasing, or 
selling securities, as opposed to, or in 
addition to, insurance products, real 
estate not involving securities, or other 
binding media, would be "advising” 
others within die meaning of section 
202(a)(ll). A person providing advice to 
a client as to the selection or retention 
of an investment manager or managers 
also, under certain circumstances, 
would be deemed to be “advising” 
others within the meaning of section 
202(a)(ll).8
2. The “Business” Standard

Under section 2Q2(a)(ll), an 
investment adviser is one who, for 
compensation, (1) engages in the 
business of advising others as to the 
value of securities or as to the 
advisability of investing in, purchasing, 
or selling securities, or, alternatively, (2) 
issues or promulgates reports or 
analyses concerning securities as part of 
a regular business. Each of these two 
alternatives in the statutory definition of 
investment adviser contains a business 
test—one involves “engaging in the 
business” of advising others while the 
other involves issuing reports about 
securities as “part of a regular 
business.” While the “business” 
standards established under section 
202(a)(ll) are phrased somewhat 
differently, it is the staff s opinion that 
they should be interpreted in the same 
manner. In both cases, the 
determination to be made is whether the 
degree of the person’s advisory 
activities constitutes being “in the 
business” of an investment adviser. The 
giving of advice need not constitute the

• See, e. g., FPC Securities Corp. (pub. avail. Dec.
1,1974) (program to assist client in selection and 
retention of investment manager by, among other 
things, recommending investment managers to 
clients, monitoring and evaluating the performance 
of a client's investment manager, and advising 
client as to the retention of such manager); W illiam  
Bye Co. (pub. avail. Apr. 26,1973) (program 
involving recommendations to client as to selection 
and retention of investment manager based upon 
client’s investment objectives and periodic 
monitoring and evaluation of investment manager's 
performance). On occasion in the past the staff has 
taken no-action positions with respect to certain 
situations involving persons providing advice to 
clients as to the selection or retention of investment 
managers. See, e. g., Sebastian  A ssociates, Ltd., 
(pub. avail. Aug. 7,1975) (provision of assistance to 
clients in obtaining and coordinating the services of 
various professionals such as tax attorneys and 
investment advisers, including referring clients to 
such professionals, in connection with business as 
agent for clients with respect to negotiation of 
employment and promotional contracts); Hudson 
V alley Planning Inc. (pub. avail. Feb. 25,1978) 
(provision of names of several investment managers 
to client upon request, without recommendation, in 
connection with business of providing 
administrative services to employee benefit plans.)

principal business activity or any 
particular portion of the business 
activities of a person in order for the 
person to be an investment adviser 
under section 202(a)(ll). The giving of 
advice need only be done on such a 
basis that it constitutes a business 
activity occurring with some regularity. 
The frequency of the activity is a factor, 
but is not determinative.

Whether a person giving advice about 
securities for compensation would be 
“in the business” of doing so, depends 
upon all relevant facts and 
circumstances. The staff considers a 
person to be “in the business” of 
providing advice if the person: (i) Holds 
himself out as an investment adviser or 
as one who provides investment advice,
(ii) receives any separate or additional 
compensation that represents a clearly 
definable charge for providing advice 
about securities, regardless of whether 
the compensation is separate from or 
included within any overall 
compensation, or receives transaction- 
based compensation if the client 
implements in the investment advice, or
(iii) on anything other than rare, isolated 
and non-periodic instances, provides 
specific investment advice.7 For the 
purposes of (iii) above, “specific 
investment advice” includes a 
recommendation, analysis or report 
about specific securities or specific 
categories of securities [e.g., industrial 
development bonds, mutual funds, or 
medical technology stocks). It includes a 
recommendation that a client allocate 
certain percentages of his assets to life 
insurance, high yielding bonds, and 
mutual funds or particular types of 
mutual funds such as growth stock funds 
or money market funds. However, 
specific investment advice does not 
include advice limited to a general 
recommendation to allocate assets in 
securities, life insurance, and tangible 
assets.

In applying the foregoing tests, the 
staff may consider other financial 
services activities offered to clients. For 
example, if a financial planner 
structures his planning so as to give only 
generic, non-specific investment advice 
as a financial planner, but then gives 
specific securities advice in his capacity 
as a registered representative of a 
dealer or as agent of an insurance 
company, the person would not be able 
to assert that he was not “in the 
business” of giving investment advice. 
See discussion of the broker-dealer 
exception set forth in section 
202(a)(ll)(C) of the Advisers Act, infra. 
In the staffs view, it is necessary to

7 S ee Zinn v. Parish, 644 F.2d 360 (7th Cir 1981).



Federal Register /  Vol. 52, No, 200 /  Friday, October 16, 1987 /  Rules and Regulations 38403

consider these other financial services 
activities. Section 208(d) of the Advisers 
Act makes it illegal for someone to do 
indirectly under the Advisers Act what 
cannot be done directly.

3. Compensation

The definition of investment adviser 
applies to persons who give investment 
advice for compensation. This 
compensation element is satisfied by the 
receipt of any economic benefit, whether 
in the form of an advisory fee or some 
other fee relating to the total services 
rendered, commissions, or some 
combination of the foregoing. It is not 
necessary that a person who provides 
investment advisory and other services 
to a client charge a separate fee for the 
investment advisory portion of the total 
services. The compensation element is 
satisfied if a single fee is charged for a 
number of different services, including 
investment advice or the issuing of 
reports or analyses concerning 
securities within the meaning of the 
Advisers Act.8 As discussed above, 
however, the fact that no separate fee is 
charged for the investment advisory 
portion of the service could be relevant 
to whether the person is “in the 
business” of giving investment advice.

It is not necessary that an adviser’s 
compensation be paid directly by the 
person receiving investment advisory 
services, but only that the investment 
adviser receive compensation from 
some source for his services.9 
Accordingly, a person providing a 
variety of services to a client, including 
investment advisory services, for which 
the person receives any economic 
benefit, for example, by receipt of a 
single fee or commissions upon the sale 
to the client of insurance products or 
investments, would be performing such 
advisory services “for compensation” 
within the meaning of section 202(a)(ll) 
of the Advisers Act.10

B. Exclusions From  D efinition o f  
Investm ent A dviser

Clauses (A) to (E) of section 202(a)(ll)
of the Advisers Act set forth limited
exclusions from the definition of 
investment adviser available to certain 
persons.11 Whether an exclusion from

8 See, e.g., FINESCO (pub. avail. Dec. 11,1979).

8 1980)’ e g " Warren H‘ Livingston (pub! avail. Mar.

10 Section 202(a)(U)(C) of the Advisers Act 
excludes from the definition of investment adviser a 
broker or dealer who performs investment advisory 
services that are incidental to the conduct of its 
broker or dealer business and who receives no 
special compensation therefor. See discussion of 
section 202(a)(ll)(C). infra.

* 1 Section 202(a)(ll) provides that the defintion of
investment adviser does not include;

the definition of investment adviser is 
available to any financial planner, 
pension consultant or other person 
providing investment advisory services 
within the meaning of section 202(a)(ll), 
depends upon the relevant facts and 
circumstances.

A person relying on an exclusion from 
the definition of investment adviser 
must meet all of the requirements of the 
exclusion. The staffs view is that the 
exclusion contained in section 
202(a)(ll)(B) is not available, for 
example, to a lawyer or accountant who 
holds himself out to the public as 
providing financial planning, pension 
consulting, or other financial advisory 
services. In such a case it would appear 
that the performance of investment 
advisory services by the person would 
not be incidental to his practice as a 
lawyer or accountant.12 Similarly, the 
exclusion for brokers or dealers 
contained in section 202(a)(ll)(C) would 
not be available to a broker or dealer, or 
associated person of a broker or dealer, 
acting within the scope of the business 
of a broker or dealer, if the person 
receives any special compensation for 
providing investment advisory

(A) A bank, or any bank holding company as 
defined in the Bank Holding Company Act of 1956, 
which is not an investment company;

(B) Any lawyer, accountant, engineer or teacher 
whose performance of such [advisory] services is 
solely incidental to the practice of his profession;'

(C) Any broker or dealer whose performance of 
such [advisory] services is solely incidental to the 
conduct of his business as a broker or dealer and 
who receives no special compensation therefor;

(D) The publisher of any bona fide newspaper, 
news magazine or business or financial publication 
of general and regular circulation;

(E) Any person whose advice, analyses, or reports 
related to no securities other than securities which 
are direct obligations of or obligations guaranteed 
as to principal or interest by the United States, or 
securities issued or guaranteed by corporations in 
which the United States has a direct or indirect 
interest which shall be, designated by the Secretary 
of the Treasury, pursuant to section 3{a)(12) of the 
Securities Exchange Act of 1934, as exempted 
securities for the purpose of that Act * * *

Section 202(a)(ll)(F) excludes from the definition 
of investment adviser “such other persons not 
within the intent of this paragraph, as the 
Commission may designate by rules and regulations 
or order."

12 See, <?■ g- M ortim er M. L em er (pub. avail. Feb. 
15,1980); D avid R. M arkley/pub. avail. Feb. 8,
1985) ; Hauk, Soule Sr Fasani, P.C. (pub. avail. May 1,
1986) . The “professional” exclusion provided in 
section 202(a)(ll)(B) by its terms is only available to 
lawyers, accountants, engineers, and teachers. A 
person engaged in a profession other than one of 
those enumerated in section 202(a)(ll)(B) who 
performs investment advisory services would be an 
investment adviser within the meaning of section 
202(a)(ll) whether or not the performance of 
investment advisory services is incidental to the 
practice of such profession. Unless another basis for 
excluding the person from the definition of 
investment adviser is available, the person would 
be subject to the Advisers Act.

services.13 Moreover, the exclusion from 
the definition of investment adviser 
contained in section 202(a)(ll)(C) is only 
available to an associated person of a 
broker or dealer or “registered 
representative” who provides 
investment advisory services to clients 
within the scope of the person’s 
employment with the broker or dealer.14 
For example, if a registered 
representative provides advice 
independent of, or separate from, his 
broker or dealer employer such as by 
establishing a separate financial 
planning practice, then he could not rely 
on the exclusion because his investment 
advisory activities would not be subject 
to control by his broker or dealer 
employer.15 Similarly, the exclusion 
would be unavailable if he provides 
advice without the knowledge and 
approval of his employer because in that 
capacity his advisory activities would, 
by definition, be outside the control of 
his employer.16

III. Registration as an Investment 
Adviser

Any person who is an investment 
adviser within the meaning of section 
202(a) (11) of the Advisers Act, who is 
not excluded from the definition of 
investment adviser by virtue of one of 
the exclusions in section 202(a)(ll), and 
who makes use of the mails or any 
instrumentality of interstate commerce 
in connection with the person’s business 
as an investment adviser, is required by 
section 203(a) of the Advisers Act to 
register with the Commission as an 
investment adviser unless specifically 
exempted from registration by section 
203(b) of the Advisers Act.17 Also, any

13 See, e. g„ FINESCO, supra note 8. For a general 
statement of the views of the staff regarding special 
compensation under section 202(a)(ll)(C), see  
Investment Advisers Act Release No. 640 (October 
5,1978), and R obert S. S trevell (pub. avail. April 29, 
1985). S ee discussion of the “business" standard, 
supra.

14 See, e. g., Corinne E. W ood (pub. avail. April 
17,1986); George E. Bates (pub. avail. April 26,
1979).

15 See, e. g., R obert S. Strevell, supra note 13; 
Elm er D. Robinson  (pub. avail. Jan. 6,1986); Brent A. 
N eiser (pub. avail. Jan. 21,1986).

18 Id.
17 Section 203(b) exempts from registration:
(1) any investment adviser all of whose clients 

are residents of the State within which such 
investment adviser maintains his or its principal 
office and place of business, and who does not 
furnish advice or issue analyses or reports with 
respect to securities listed or admitted to unlisted 
trading privileges on any national securities 
exchange;

(2) Any investment adviser whose only clients are 
insurance companies; or

(3) Any investment adviser who during the course 
of the preceding twelve months has had fewer than 
fifteen clients and who neither holds himself out

Continued
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person who is an investment adviser 
within the meaning of any State 
investment adviser definition, and who 
is not excluded from that definition, may 
be required to register with that State. 
The materials necessary for registering 
with the Commission as an investment 
adviser can be obtained by writing the 
Publications Unit, Securities and 
Exchange Commission, Washington, DC, 
20549. As to the various States, persons 
should contact the office of the State 
securities administrator in the State in 
which they must register to obtain the 
necessary materials.

IV. Application of Antifraud Provisions

The antifraud provisions of section 
206 of the Advisers Act [15 U.S.C. 80b- 
6], and the rules adopted by the 
Commission thereunder, apply to any 
person who is an investment adviser as 
defined in the Advisers Act, whether or 
not the person is required to be 
registered with the Commission as an 
investment adviser.18 Sections 206 (1) 
and (2) of the Advisers Act, upon which 
many State antifraud provisions are 
patterned, make it unlawful for an 
investment adviser, directly or any 
indirectly, to “employ any device, 
scheme, or artifice to defraud client or 
prospective client” or to “engage in any 
transaction, practice, or course of 
business which operates as a fraud or 
deceit upon any client or prospective 
client.” 19 An investment adviser is a 
fiduciary who owes his clients "an 
affirmative duty of ‘utmost good faith, 
and full and fair’ disclosure of all 
material facts.” 20 The Supreme Court

generally to the public as an investment adviser nor 
acts as an investment adviser to any investment 
company registered under the [Investment Company 
Act] * * *

18 The antifraud provisions of some State statutes 
may apply to any person receiving consideration 
from another person for rendering investment 
advice even if the person rendering the investment 
advice is technically excluded from the State 
definition of investment adviser.

18 In addition, section 206(3] of the Advisers Act 
generally makes it unlawful for an investment 
adviser acting as principal for his own account 
knowingly to sell any security to or purchase any 
security from a client, or, acting as broker for a 
person other than such client, knowingly to effect 
any sale or purchase of any security for the account 
of such client, without disclosing to such client in 
writing before the completion of such transaction 
the capacity in which he is acting and obtaining the 
consent of the client to such transaction. The 
responsibilities of an investment adviser dealing 
with a client as principal or as agent for another 
person are discussed in Advisers Act Rei. Nos. 40 
and 470 (February 5,1945 and August 20,1975 
respectively).

20 SECv. C apital Gains R esearch Bureau, 375 
U A 180,184 (1963) quoting Prosser, Law  o f Torts 
(1955), 534-535.

has stated that a “[fjailure to disclose 
material facts must be deemed fraud or 
deceit within its intended meaning, for, 
as the experience of the 1920’s and 
1930’s amply reveals, the darkness and 
ignorance of commercial secrecy are the 
conditions under which predatory 
practices best thrive.” 21 Accordingly, 
the duty of an investment adviser to 
refrain from fraudulent conduct includes 
an obligation to disclose material facts 
to his clients whenever the failure to do 
so would defraud or operate as a fraud 
or deceit upon any client or prospective 
client. In this connection the adviser’s 
duty to disclose material facts is 
particularly pertinent whenever the 
adviser is in a situation involving a 
conflict, or potential conflict, of interest 
with a client.

The type of disclosure required by an 
investment adviser who has a potential 
conflict of interest with a client will 
depend upon all the facts and 
circumstances. As a general matter, an 
adviser must disclose to clients all 
material facts regarding the potential 
conflict of interest so that the client can 
make an informed decision as to 
whether to enter into or continue an 
advisory relationship with the adviser or 
whether to take some action to protect 
himself against the specific conflict of 
interest involved. The following 
examples, which have been selected 
from cases and staff interpretive and no­
action letters, illustrate the scope of the 
duty to disclose material information to 
clients in certain common situations 
involving conflicts of interests.

The advisers’ duty to disclose 
material facts includes the duty to 
disclose the various capacities in which 
he might act when dealing with any 
particular client. For example, an 
adviser who intends to implement the 
financial plans he prepares for clients, in 
whole or part, through the broker or 
dealer or insurance company with 
whom the adviser is associated, should 
inform a client that in implementing the 
plan the adviser will also act as agent 
for the broker or dealer or the insurance 
company.22

21 Id. at 200.
22 S ee Elm er D. Robinson, supra note 15. S ee also  

In the M atter o f  Haight & Co., Inc. (Securities 
Exchange Act Rel. No. 9082, Feb. 19,1971), where 
the Commission held that a broker or dealer and its 
associated persons defrauded its customers in the 
offer and sale of securities by holding themselves 
out as financial planners who would, as financial 
planners, give comprehensive and expert planning 
advice and choose the best investments for their 
clients from all available securities, when in fact 
they were not expert in planning and made their 
decisions based on the receipt of commissions and 
upon their inventory of securities. A ccord  
Institutional Trading Corporation  (pub. avail. Nov. 
27,1972).

An investment adviser who is also a 
registered representative of a broker or 
dealer and provides investment 
advisory services outside the scope of 
his employment with the broker or 
dealer must disclose to his advisory 
clients that his advisory activities are 
independent from his employment with 
the broker or dealer.23 Additional 
disclosures would be required, 
depending on the circumstances, if the 
investment adviser recommends that his 
clients execute securities transactions 
through the broker or dealer with which 
the investment adviser is associated. For 
example, the investment adviser would 
be required to disclose fully the nature 
and extent of any interest the 
investment adviser has in such 
recommendation, including any 
compensation the investment adviser 
would receive from his employer in 
connection with the transaction.24 In 
addition, the investment adviser would 
be required to inform his clients of their 
ability to execute recommended 
transactions through other brokers or 
dealers.25 A financial planner who will 
recommend or use only the financial 
products offered by his broker or dealer 
employer when implementing financial 
plans for clients should disclose this 
practice to clients 26 and inform clients 
that the plan may be limited by the 
products offered by the broker or dealer. 
Finally, the Commission has stated that 
“an investment adviser must not effect 
transactions in which he has a personal 
interest in a manner that could result in 
preferring his own interest to that of his 
advisory clients.” 27 

An investment adviser who structures 
his personal securities transactions to 
trade on the market caused by his 
recommendations to clients must 
disclose this practice to clients.28 An 
investment adviser generally also must 
disclose if his personal securities 
transactions are inconsistent with the 
advice given to clients.29 Finally, an 
investment adviser must disclose 
compensation received from the issuer 
of a security being recommended.80

23 D avid P. Atkinson (pub. avail. Aug. 1,1977), 
S ee also  Corrine E. W ood, supra note 14.

24 Id.
28 Don P. M atheson  (pub. avail. Sept. 1,1976).
28 Elmer D. Robinson, supra note 15.
27 Kidder, P eabody & Co., Inc., 43 S.E.C. 911.916 

(1968).
2B SEC v. C apital Gains R esearch Bureau, supra 

note 19, at 197.
29 In the M atter o f  Dow Theory Letters et al., 

Advisers Act Rel. No. 571 (Feb. 22,1977).
30 In the M atter o f  Investm ent C ontrolled 

R esearch et al.. Advisers Act Release No. 701 (Sept. 
17,1979).



Federal Register /  Vol, 52, No. 200 /  Friday, October 16, 1987 /  Rules and Regulations 38405
Unlike other general antifraud 

provisions in the Federal securities laws 
which apply to conduct “in the offer or 
sale of any securities” 31 or “in 
connection with the purchase or sale of 
any security,” 32 the pertinent 
provisions of Section 206 do not refer to 
dealings in securities but are stated in 
terms of the effect or potential effect of 
prohibited conduct on the client. 
Specifically, section 206(1) prohibits 
“any device, scheme, or artifice to 
defraud any client or prospective 
client,” and section 206(2) prohibits “any 
transaction, practice, or course of 
business which operates as a fraud or 
deceit upon any client or prospective 
client.” In this regard, the Commission 
has applied sections 206(1) and (2) in 
circumstances in which the fraudulent 
conduct arose out of the investment 
advisory relationship between an 
investment adviser and its clients, even 
though the conduct does not involve a 
securities transaction. For example, in 
an administrative proceeding brought by 
the Commission against an investment 
adviser, the respondent consented to a 
finding by the Commission that the 
respondent had violated sections 206(1) 
and (2) by persuading its clients to 
guarantee its bank loans and ultimately 
to post their securities as collateral for 
its loans without disclosing the adviser's 
deteriorating financial condition, 
negative net worth, and other 
outstanding loans.33 Moreover, the staff 
has taken the position that an 
investment adviser who sells non­
securities investments to clients must, 
under sections 206(1) and (2), disclose to 
clients and prospective clients all its 
interests in the sale to them of such non­
securities investments.34

V. Need for Interpretive Advice
The general interpretive guidance 

provided in this release should facilitate 
greater compliance with the Advisers 
Act and the investment adviser laws of 
the states. The staff of the Commission 
will respond to routine requests for no­
action or interpretive advice relating to 
the status of persons engaged in the 
types of businesses described in this 
release by referring persons making the 
requests to the release, unless the

31 Section 17(a) [15 U.S.C. 787q(a)] of the 
Securities Act of 1933 [15 U.S.C.77a et seq.J.

32 Rule 10b-5 [17 CFR 240.10b-5] under the 
securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.]. S ee also  section 15(c) [15 U.S.C. 78o(c)l of tl 
securities Exchange act of 1934.

33 In the M atter o f  R on alds. Donati, Inc. e t  a l, 
Advisers Act Rel. Nos. 666 and 683 (February 8, II 
and July 2,1979 respectively). S ee also  Interseara 
Technology. Inc.. [1974-1975 Transfer Binder] Ped 
Sec. L. Rep. (CCH) Paragraph 80,139, at 85,189.
1976)See Bo8tOI} A dv,sory  Group (pub. avail, Dec.

requests present novel factual or 
interpretive issues such as material 
departures from the nature and type of 
services and compensation 
arrangements discussed above. 
Requests for no-action or interpretive 
advice from the staff of the Commission 
should be submitted in accordance with 
the procedures set forth in Investment 
Advisers Act Release No. 281 (Jan. 25, 
1971). As to requests for no-action or 
interpretive advice from the states, 
persons should contact the various state 
securities departments to inquire as to 
their procedures.

List of Subjects in 17 CFR Part 276 
Securities.
Accordingly, Part 276 of Chapter 11 of 

Title 17 of the Code of Federal 
Regulations is amended by adding 
Investment Advisers Act Release No. 
IA-1092, Statement of the staff as to the 
applicability of the Investment Advisers 
Act to financial planners, pension 
consultants, and other persons who 
provide investment advisory services as 
a component of other financial services, 
which supersedes IA-77Q.

By the Commission.
Jonathan G. Katz,
Secretary.

Date: October 8,1987.
[FR Doc. 87-23881 Filed 10-15-87; 8:45 am]
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22 CFR Part 201

[AID Regulation 1]

Amendment of Geographic Codes

a g e n c y : Agency for International 
Development, IDCA. 
a c t i o n : Final rule.

s u m m a r y : A.I.D Regulation 1, “Rules 
and Procedures Applicable to 
Commodity Transactions Financed by
A.I.D.” is being amended to reflect the 
Agency’s decision that Afghanistan,
Iran, Libya, the People’s Democratic 
Republic of Yemen (South Yemen) and 
Syria are excluded as eligible sources 
for procurement of any goods or services 
financed by A.I.D. The definitions of
A.I.D.’s principal geographic codes are 
being amended accordingly.
EFFECTIVE DATE: May 20,1987.
FOR FURTHER INFORMATION CONTACT: 
M/SER/PPE, Ms. Kathleen J. O’Hara, 
Room 16001, SA-14, Agency for

International Development, Washington, 
DC 20523. Telephone (703) 875-1534.
SUPPLEMENTARY INFORMATION: The 
Agency has determined that this rule 
will not have a significant economic 
impact on a substantial number of small 
organizational units and small 
government jurisdictions. This rule is 
not a major rule for purposes of 
Executive Order 12291 and has been 
submitted to OMB in accordance with 
the executive order.

List of Subjects in 22 CFR Part 201

Commodity procurement, Foreign 
AID, Grant programs-foreign relations, 
Loan programs-foreign relations.

PART 201— RULES AND PROCEDURES 
APPLICABLE TO COMMODITY 
TRANSACTIONS FINANCED BY AID

1. The authority citation for Part 201 is 
revised to read as follows:

Authority: Sec. 621, Foreign Assistance Act 
of 1961, as amended, 75 Stat. 445 (22 U.S. C. 
2361).

2. In § 201.11, paragraph (b)(4), the 
summary of Code 899 is revised to read 
as follows:

§ 201.11 Eligibility of Commodities.
* * * * *

(b) * * *
(4) * * *
Code 899—"Free World”: Any area or 

country, except the cooperating country itself 
and the following countries: Afghanistan, 
Albania, Bulgaria, Cambodia, Cuba, 
Czechoslovakia, German Democratic 
Republic, Hungary, Iran, Laos, Libya,
Mongolia, North Korea, People’s Democratic 
Republic of Yemen (South Yemen), People’s 
Republic of China, Poland, Romania, Syria, 
Union of Soviet Socialist Republic (USSR), 
and Vietnam.
* * * * *

3. In § 201.11, the summary of Code 
941 in paragraph (b)(4) is amended by 
deleting "Afghanistan,” “Iran,” “Libya,” 
“Syria,” and “South Yemen.”

Dated: October 8,1987.
John F. Owens,
Procurement Executive.
[FR Doc. 87-23958 Filed 10-15-87; 8:45 am] 
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Statement of Procedural Rules

a g e n c y : Internal Revenue Service, 
Treasury.


